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THE INTENTION FALLACY IN THE 
CONSTRUCTION OF TITLE 
RETAINING CONTRACTS 


By ABRAHAM J. LEVIN 
Of the Detroit, Mich., Bar* 


‘‘Truth,’’ said William James, ‘‘lives for 
the most part on a credit system. Our 
thoughts and beliefs ‘pass,’ so long as noth- 
ing challenges them, just as bank notes 
pass, so long as nobody refuses them.’ 
This can also be said of legal principles. 
In the interpretation and construction of 
conditional sales and kindred title retain- 
ing instruments the courts and lawyers and 
text writers have assumed that the inten- 
tion of the parties governs under all cir- 
cumstances regardless of whether the suit 


is between the original parties to the con- 


tract, or whether the issue involves the 
rights of third parties. So far as I have 
been able to discover after careful search, 
no one has expressly challenged this prin- 
ciple which has passed along from court 
to court and from ease to case, gathering 
adherents at every step. That it is sanc- 
tioned by the ‘weight of authority’ can no 
longer be questioned. In the face of the 
great array of able judges who have fol- 
lowed this rule of intention, it is, perhaps, 
presumptuous to attempt to discredit it. 
But I have, on past occasions, before en- 
gaging in this research, accepted this same 
principle as legal tender truth; hence I 
hope that the self-criticism will palliate the 
offense. 

As the number of court decisions which 
have applied this rule has increased it has 
become increasingly difficult to discover any 
other principle. Everything else has been 
befogged by the cloud of the ‘‘intention’’ 

*—This article appeared in 24 Michigan Law 


Review, 120, and is reprinted herewith with their 
permission and by courtesy of the author. 


(1) William James, Pragmatism, p. 207 (in the 
lecture “The Notion of Truth”), 





principle, so that there are now a con- 
fusion and conflict which seem to resist 
analysis. Some courts have construed lease 
forms as conditional sales and others have 
construed them as chattel mortgages.” The 
state courts do not agree with one another 
and the federal courts disregard the deci- 
sions of the state courts,® although they 
admit that they should be bound by them.* 
If there is a theory other than the inten- 
tion theory, it must be hidden beneath the 
surface and it is there we must seek to 
find it. 

Judge Cardozo, in one of his Yale lec- 
tures, said of the judge-made law: ‘‘Some 
principle, however unavowed and inarticu- 
late and subconscious, has regulated the in- 
fusion. It may not have been the same 
principle for all judges at any time, nor 
the same principle for any judge at all 
times. But a choice there has been, not a 
submission to the decree of Fate, and the 
considerations and motives determining the 
choice, even if often obscure, do not utterly 
resist analysis.’’® 

In the study of these cases we will find 
excellent proof to support this observation. 
We will discover a guiding principle, inar- 
ticulate and subconscious, the direct nega- 
tion of intention, a principle followed in 
fact but not in words. Indeed, there are 
few fields of the law which disclose a more 
interesting example of this sub-conscious 
judicial process. 

Our interest in this inquiry is not alone 
historical or analytical for analysis’ sake. 
The practitioner knows how puzzled he be- 
comes when called upon to deliver an opin- 
ion upon the nature of one of these instru- 
ments. The Uniform Conditional Sales 
Act has done much to eliminate the con- 


fusion. But the Act is not yet the law in 


(2) In order to save repetition the conditional 
sale is frequently referred to without mentioning 
other forms. 

(3) Compare Heyman Co. v. Buck, 221 Mich. 
225, with Thomas Spacing Machine Co. v. Secur- 
itv Trust Co. 223 Mich. 164; and In Re Goorman, 
283 Fed. 119, with In Re Ames, 289 Fed. 208. Com- 
pare also National Cash Register Co. v. Paul, 213 
Mich. 609, with In Re Nader, 283 Fed. 742. 

(4) Bryant v. Swofford Bros. 214 U. S. 279, 53 
L. Ed. 997. 

(5) Cardozo, The Nature of the Judicial Process, 
p. il. 
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many states. And where the Act has been 
enacted, the courts must still wrestle with 
these problems of construction which are 
ercated by unimaginative lawyers, the 
framers of these instruments, who believe 
that form is the substance of all law. In 
New Jersey, for instance, where the Uni- 
form Act was passed, which requires the 
filing of conditional sales in order to pro- 
tect the lien against the claims of third 
parties, the court had to take out of the 
pigeon hole the stock arguments employed 
in the former conditional sales-chattel mort- 
gage controversy to decide that a lease form 
was in fact a conditional sale and hence 
a mere subterfuge to avoid filing.® Our 


interest in the judicial process has an 
everyday value. 


Tue Sratutory PHASE 


The existence of statutes requiring the 
filing or registration of chattel mortgages 
or conditional sales is, of course, the causa 
causans of the rule of intention. The re- 
quirement of filing emphasized the ad- 
vantage in an instrument which accom- 
plished largely the same result as a chat- 
tel mortgage without the necessity of 
filing. There was no attendant publicity 
in connection with the use of the condi- 
tional sale, no renewals, no affidavits as 
to good faith and adequateness of con- 
sideration, no formalities in foreclosure. 
The framers of these instruments, how- 
ever, were not satisfied with the ordinary 
advantages which the conditional sale 
possessed and proceeded to combine all 
the rights and remedies of the chattel 
mortgage, so as to include the good fea- 
tures of both in the one instrument. The 
resulting combinations have in many 
eases produced contracts that were legal 
monstrosities. And thus, the conditional 
sale was burdened with a ‘‘multitude of 
provisions’’ by which ‘‘its real purpose 
was overlaid, if not obscured.’’”? By this 
very effort, Professor Mechem very cor- 


rectly observes, the framers of these 
(6) Wood v. Cox, 92 N. J. Eq. 307, 309. 


(7) In Re Morris, 156 Fed. 597, 599. The same 
thought is expressed in many other cases. 





agreements ‘‘have most effectually invited 
and required the application of legal 
rules of construction.’’® 


When the courts began to recognize in 
the cloak of ‘‘multitudinous provisions”’ 
a means of taking alternate positions as 
the occasion required, they also began 
to find inconsistent intentions. To hold 
that ‘‘between conditional sales, a class 
of contracts so often construed and so 
clearly defined in this state, and chattel 
mortgages proper,’’ said the Connecticut 
court-in an early ease, ‘‘there is an inter- 
mediate and anomalous species of con- 
tracts which the court will regard as im- 
porting in favor of a vendor all the bene- 
fits of both a mortgage and a conditional 
sale, and against the vendee, the trustee 
for the benefit of creditors of the vendee’s 
insolvent estate and the public generally, 
to whom such unrecorded and undisclosed 
conveyances operate too often disadvan- 
tageously, all—the burdens of both, with 
none of the advantages of either, would 
be opposed to public policy and can not 
be and is not law.’ 


Here is the root of the sub-conscious 
principle. Where the issue in the con- 
troversy is the statutory requirement of 
filing, there is a publie interest which 
transcends forms, names and phraseology. 
The Connecticut court calls it public 
policy. Call it what you will. Where 
the legislature has declared the law, it is 
the duty of the courts to watch carefully 
for statutory evasion and to be astute to 
shield the public from attempts to nullify 
the protection which the statute affords. 
When the courts discovered in these 
hybrid instruments a means of thwarting 
the mandate of the statute, their ire was 
aroused. Indeed, the judges have vied 
with one another to invent choice phrases 
to stigmatize any instrument which 
smacked of evasion. Where the statute 
required the filing of conditional sales, 


(8) Mechem, Sales, Sec. 559. 


(9) Fenn, J. in Crompton v. Beach, 62 Conn. 
25 at p. 39. The same thought is aiso well 
expressed by Archbald, J. in In Re Morris, supra, 
at p. 598. 
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the lease form was held ‘‘a mere subter- 
fuge and a palpable attempt to evade the 
law.’ And another court declared that 
‘‘where the fact is that one desires to sell 
and the other to buy, the attempt to have 
the arrangement masqueraded as some- 
thing else is very likely to fail.’44 A 
‘transparent device’’* said another; 
and ‘‘an attempt to ride with the hunter 
and run with the hounds’’ was the dictum 
of the Michigan court.1* ‘‘These pro- 
visions as to mortgages can not be evaded 
by mere shuffling of words,’’!* and ‘‘no 
one except the courts have been deceived 
by these sham words’’!® are typical ex- 
pressions. And other examples could fill 
these pages. In their desire to realize for 
third parties the protection which the 
statute provided, the courts in the armor 
of publie policy, or public interest, have 
attacked and pierced these forms and 
names. 

If we bear in mind this fundamental 
consideration of public interest, it will 
help to clear the situation of a number 
of inapplicable principles and aid in the 
understanding of others. Dean Bogert, 
the author of the Uniform Conditional 
Sales Act, and Professor Mechem ‘have 
pointed out that the present state of con- 
fusion is traceable, to some extent, to a 
confounding of a sale upon condition sub- 
sequent with a sale on condition prece- 
dent ; that the former is a true conditional 
sale, but the latter has assumed the name 
‘‘eonditional sale,’’ which now has at- 
tained the special significance of a sale 
on a condition precedent.1® While this 
is no doubt true in some eases, it is sub- 
mitted that this reason is not sufficiently 
important to account for the great con- 


flict which we have today. The courts 

(10) Wood v. Cox, supra, p. 309. In Hervey v. 
Locomotive Works, 93 U. S 664, 673, 23 L. Ed. 
1008, 1004, the court said that the lease form was 
used to “cover the real transaction.”’ 

(11) In Re Morris, supra, p. 598. 

(12) Corbett v. Riddle, 209 Fed. 811, 815. 

(13) Stone, J. in National Cash Register Co. v. 
Paul, supra, p. 616. 

(14) Palmer v. Howard, 72 Cal. 293. 

(15) De Saint Germain v. Wind, 3 Wash. Terr. 
189 (1887), an early case. 

(146) Uniform Laws Ann., Volume 1 of Condi- 
tional Sales, p. 3; Mechem, Sales, sec. 584, 





have also tried to justify their holdings 
by saying that conditional sales are not 
favored in law and that therefore, when 
possible, the instrument should be con- 
strued as a mortgage. This, also, cannot 
stand analysis when we are dealing with 
the rights of ereditors. It answers well 
in a dispute between the original parties 
and has been resorted to in the statutory 
filing cases as an additional reason, per- 
haps for its cumulative effect.17 The con- 
siderations of public interest are more 
potent than a prejudice against the in- 
strument and any argument proceeding 
from a desire to protect the vendee 
against forfeiture or other harsh treat- 
ment is the antithesis of a desire to pro- 
tect the public against the secret inten- 
tions of the original parties. The courts 
have also adopted a rule that in doubtful 
eases they will construe the conditional 
sale as a chattel mortgage. Dean Bogert 
gives two main reasons for this rule. One 
is that the chattel mortgage is the older 
institution. The weakness of this explana- 
tion is that it offers no aid in a similar 
rule of construction when the lease form 
is construed as a conditional sale. <A 
more correct statement of the rule would 
be that in doubtful cases the instrument 
will be construed as one which must be 
filed—the mortgage is only one of such 
instruments. This is borne out further by 
the statement which is often made that 
an error or mistake in declaring the in- 
strument a chattel mortgage is less harm- 
ful than one declaring it a conditional 
sale; and the courts have emphasized the 
harm which comes to creditors and not 
the harm which comes to the vendee. The 
other reason is that the chattel mortgage 
was ‘‘originally, at least, surrounded with 
more safeguards for the protection of 
the buyer and the general public.’’ To 
(17) In Wilcox v. Cherry, 123 N. C., p. 179, $3, 
the court said that the lease form was u 
avoid the registration laws or “possibly to vem 
an unjust forfeiture, neither of which can m 
Maloney, 3 (Boyce) Del 137, 147, 140, Singer Mig. 
Co. v. Smith, 40 S. C. 529. This is not a a aie a 


principle. See Harkness v. Russell, 118 
663, 670, 30 L. Ed. 285, 287, 
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the extent that this protection was stat- 
utory the statement must be taken as 
correct, otherwise it can not be fun- 
damental.1® In a word, all previous 
explanations must be reviewed in the 
light of the public interest which is at the 
root of the law in the construction of con- 
ditional sales as chattel mortgages; or to 
be exact, in the construction of sales 
agreements as instruments required to be 
filed. The essence of all the law on this 
subject is that the public must not be 
‘‘deprived of the benefit of the statutory 
provisions,’’?® and the use of forms will 
not be permitted to cloak a secret lien.*° 
A reason which does not completely har- 
monize with this must fail. 

The conelusion seems inevitable, if we 
assign to this public interest its proper 
importance, that the intention of the par- 
ties is not to be and cannot be properly 
considered in the construction of these 


instruments when there is a third party’s 


interest at stake. The mandate of the 
statute, we have seen, pierces the inten- 
tion of the parties as expressed in words; 
it is, therefore, superior to the intention 
of the parties as expressed, whether in 
one phraseology or another. What the 
sovereign has spoken prevails over what 
the original parties have written. The 
state by statutory enactment has declared 
that a chattel mortgage must be filed. 
Accordingly, the only question before the 
court can be whether the particular in- 
strument is a chattel mortgage — not 
whether it was ‘intended as such but 
whether it has such character. The court 
must apply what Mr. Justice Holmes has 
ealled ‘‘external’’ construction.*! The sub- 
jective element has no place in an effort to 
discover whether an instrument is of a cer- 

(18) Uniform Laws Ann., Volume I, of Condi- 


tional Sales, p. 11 where the cases are cited and 
reasons given. 


a” In Re Bettman-Johnson Co. 250 Fed. 657, 


(20) Damm v. Masons, 98 Mich. 237, 244; Bab- 
cock v. Williams, 75 Minn. 147; Campbell Printing 
Co. v. Olterage, 13 Daly (N. Y.) 247, 255; In Re 
Morris, supra. 

(21) Holmes, Collected Legal Papers, p. 208 
(article called ‘“‘The Theory of Legal Interpreta- 
tion.”’) Same in XII Harv. L. Rev. 417, 420. The 
statement of Travis, J. in Schneider v. Daniel, 
191 Ind. 59, 17 A. L. R. 1410, that the intention of 
the parties must be so clear that it is not equiv- 





tain kind or nature when the very pur- 
pose of the inquiry is to determine the 
nature of the instrument objectively. 
Which court started this quest for the 
intention of the parties it is hard to de- 
termine, because of the great number of 
decisions, some of which only partiaNy 
touch upon this inquiry. We do know, 
however, that several cases in the United 
States Supreme Court gave tremendous 
impetus to its growth and almost uni- 
versal adoption. The much cited opinion 
of Mr. Justice Strong in Heryford v. 
Davis is responsible for many of the cases 
which followed. Mr. Justice Strong had 
said in this suit where the issue was the 
right of a judgment creditor under a Mis- 
souri statute, that the test of construction 
is the ‘‘ruling intention of the parties 
gathered from all the language they have 
used.22, This case had been preceded by 
Hervey v. Locomotive Works, where Mr. 
Justice Davis had concluded, though the 
suit involved the rights of a third party, 
that in a lease form it was evidently not 
‘*the intention of the parties that this large 
sum should be paid as rent.’’*? The Hery- 
ford ease was followed by Chicago Railway 
Equipment Company v. Merchants National 
Bank,?* which has been cited on a great 
number of occasions. And in the recent 
ease of Bailey v. Baker Ice Machine Com- 
pany”> the Supreme Court was still seeking 
the ruling intention of the parties, although 
this was out of regard for-the rule in the 
jurisdiction from whence the case arose. 


If the purpose of the statute is the pre- 
vention of fraud by the original parties, it 
is fallacious in logie and violates common 
sense to say that the ruling intention of 
the parties, which is their own intention, 
controls. The statute aims to protect third 
persons ‘‘who may deal with the vendee, 
against the secret claim or lien of the ven- 


ocal, so that the parties could not “play fast and 
loose with any one of the general public who might 
be drawn into dealings with them” indicates a 
striving for the external construction but a failure 
to achieve it. 

(22) 102 U. S. 235, 244, 26 L. Ed. 160, 162. 

(23) Supra. U. S. p. 673, L. Ed. 1005. 

(24) 136 U. S. 268, 34 L. Ed. 349. 

(25) Bailey v. Baker Ice Machine Co. 239 U. S. 
268, 272, 60 L. Ed. 275. 
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dor.’’2® If this is true, there are in a sense, 
three parties to each of these contracts the 
moment eredit is advanced by the third 
party to the vendee. Mr. Justice Wiest, 
of the Michigan Supreme Court, in a very 
recent case observed this two-fold situation 
and, in order to logically reconcile it, re- 
sorted to the ancient principle of ab initio, 
which seems to be new in these cases. He 
said: ‘‘Instruments giving the seller the 
rights and remedies of a mortgagee against 
the buyer and chattels the subject of sale, 
if rights of third parties do not intervene, 
but so colored as to be employed in support 
of a claim of conditional sale only, are ab 
initio instruments in the nature of a chattel 
mortgage. ’’?7 

In a sense, we repeat, there are three 
parties to the instrument once the third 
party advances credit. Does it not follow 
as a simple proposition that the intention 
of the two original parties cannot govern 
the rights of the third party who was not 


party to that intention? Is it not the pur- 
pose of the statutes to protect the rights 
of third parties against the intention of the 
original parties which the courts say, in- 


correctly, is controlling? It is submitted 
that the search for intention has been a 
misdirected one. To realize how universal 
this search has been the reader only need 
turn to the quotations in any collection of 
eases.28 The text writers have fallen in 
line*® with this theory. 


The conflict in the decisions has centered 
around the various indicia of intention. 
(26) In Re Bettman-Johnson Co., supra p. 667. 


(27) Burroughs Adding Machine Co. v. Wiesel- 
berg, 230 Mich. 15, 20. In general this case pre- 
sents an_ excellent statement of the principles 
involved in the construction of these instruments. 
In only one place does Mr. Justice Wiest refer to 
intention and that is when he speaks of ascertain- 
Ing the “intent of the instrument.’”’ The opinion 
In other respects ignores intention (though not 
expressly repudiating it) hence it is possible that 
the Justice used the word as a synonym for “na- 
ture’ or ‘‘character.’’ 


(28) Such a collection of cases appears in 17 
A. L. R. at p. 1429 and following. The note writer 
seems to have realized that the intention rule was 
not consistent but he does not repudiate it. He 
says: “In general it may be said that the char- 
acter of the contract depends upon the intention 
of the parties, but this general rule is apt to be 
misleading, since contracts are frequently con- 
strued contrary to the expressed Statements there- 
in as to oy character thereof.” A. G. S. in 17 

L. R. 1421. There is a comprehensive list- 
ing of enthadlties in this note. 


(29) Mechem, Sales, sec. 559 and following. 
Jones, Chattel Mortgages, 5th ed. par. 30, 33. 





While the conclusions arrived at in the 
individual cases may be correct, these con- 
clusions have been reached, as we shall see, 
by the application of ‘‘unavowed and in- 
articulate and subeconscious’’ principles of 
common sense. The intention theory has not 
only created confusion, but has obscured 
the real reason for the decision in cases 
where that decision is correct and has thus 
thwarted intelligent analysis. Undoubt- 
edly, the framer of the instrument intended 
to create a conditional sale or some other 
kindred instrument which did not require 
filing. And this intention has been recog- 
nized as binding by the very courts which 
seek to displace that intention where the 
rights of a third party have intervened. 


The purpose of the statutes requiring 
conditional sales (or mortgages) to be filed 
is to protect creditors (and in some cases 
purchasers) and ‘‘it is no part of its pur- 
pose to render such sales * * * invalid 
as between the parties to it.’’® The courts 
have repeated this many times and have de- 
clared that as between the parties the con- 
tract would be upheld. ‘‘Instruments of 
both classes (i. e., conditional sales and 
chattel mortgages)*! are good as between 
the parties to them, whether there be a com- 
plianece with the statute in the respects 
named or not.’’8* Quotations of similar 
import could be multiplied. - 

It is, indeed, a peculiar principle of law 
which declares that there is one intention 
which is binding upon the original parties, 
and which reverses itself into an intention 
to create something else when third parties 


(30) Kornegay v. Kornegay, 109 N. C. 188. See 
enses in note in Mechem on Sales, par. 604. In 
McArthur Bros. Mercantile Co. v. Hagihira, 22 
Ariz. 100, 13 A. L. R. 1038, where the suit was be- 
tween the origina! parties the court dismissed the 
arguments of public policy. Baker, J. said: “I 
know of no rule of law or principle of public 
policy forbidding the sort of a contract under ¢on- 
sideration, because it may reserve unusual ad- 
vantages to the vendor or impose unusual burdens 
on the vendee, and I can see no reason why the 
contract should not be valid and binding upon the 
parties thereto.’ Indeed, it seems to me that good 
faith and good morals demand that the contract 
be carried out as the parties were content to 
make it.’ 


(31) 


(32) In Re Bettman-Johnson, supra, p. 667. 
See also McGinnis v. Savage, 29 W. Va. 363, 
where the court construed a lease form to be in 
fact a conditional sale between the parties and 
intimated that the same instrument could be held 
a mortgage as against third parties. 


Parentheses ure the writer's. 
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are concerned. Intention is a fact and 
facts do not change with changes of circum- 
stance, although their legal effect may 
change. The intention to create a condi- 
tional sale is a fact which legal interpre- 
tation cannot alter if that fact is once 
found. Nevertheless, when public policy 
seeking to protect third parties enters in, 
that intention may be ignored; the urge of 
ignoring that intention does not require al- 
tering it. Yet, the courts frequently have 
said that they would not hold what pur- 
ports to be a conditional sale to be a chat- 
tel mortgage in the interests of third par- 
ties, because they would not make a new 
contract for the parties, forgetting that as to 
third parties it is not the intended contract, 
but the contract as it appears in the instru- 
ment and its effect which must govern.** 
Disregarding intention is not equivalent to 
changing the contract. At this point, the 
question might be asked: ‘‘ While it is true 
that the parties intend a conditional sale 


as between themselves, they also intend a 
mortgage as to third parties; a person in- 
tends the legal consequences of his acts and, 
therefore, as to third parties, do they not 


intend a mortgage?’’ The answer is well 
stated by Travis J. in Schneider v. 
Daniel**: ‘‘Parties to conditional sales are 
not bound to have in contemplation the pos- 
sible future acts of any other persons, from 
which it follows that a contract of such 
conditional sale may take such form as they 
choose to give, although the legal effect of 
such contract must depend upon the instru- 
ment itself, and not upon the name given 
it by the parties thereto, nor necessarily 
upon the form of such instrument.’’ 


Before the third party intervenes, there 
ean exist no intention other than the origi- 

(33) Sanders v. Keber & Miller, 28 Ohio 630, 
640-41. 


(34) 191 Ind. 59, 67, 17. A. L. R. 1410, 1434. 
Our position does not eliminate the construction 
of an instrument purporting to be a conditional 
sale as a chattel mortgage even as between the 
parties. The balance of the remedies may be so 
far in the direction of a mortgage that the court 
would be warranted in finding that even as be- 
tween them the instrument must be construed as 
something other than appears at first glance. 
There have been such cases—although their value 
as authority is apt to be destroyed because of the 
oo with cases where third parties are in- 

ved. 





nal intention. This may be further illus- 
trated by reference to decisions which hold 
that the subsequent acts of the vendor may 
change the effect of the instrument. Where 
notes are given for the purchase price un- 
der a conditional sale and one of the notes 
is sold to a bona fide holder, the effect of 
the sale of the note is to pass title and to 
give the instrument the effect of a chattel 
mortgage. In such a ease the original in- 
tention could not have been in the alterna- 
tive. The subsequent conversion occurs as 
the effect of a subsequent act of the vendor 
and not the vendee. Public policy then 
enters in to determine the effect of this act 
for the benefit of third parties.*° There 
is no need of splitting intentions, if we only 
have in mind that facts are facts and that 
rules of construction operating upon the 
facts cannot alter them. 

When we are seeking for the rights of 
third parties who are not parties to the in- 
strument, there can be only one question: 
‘‘What is the legal effect of the instru- 
ment?’’ Our aim must be for external con- 
struction altogether. Peculiarly enough, 
this test is approved by the very courts 
which seek after intention not only in the 
findings but in the very language of the 
same courts. This is so obscured by a 
cloud of language about intention that it 
eannot be seen unless the person making 
the search knows it is there. For example, 
in Heryford v. Davis, supra, Mr. Justice 
Strong, after saying that it is the ruling 
intention of the parties which governs, says 
further: ‘‘It is the legal effect of the 
whole which is to be sought for.’’86 In 
the margin is quoted a correct statement 
of the place of intention in those cases by 
McGraith J., in Damm v. Masons,*’ but the 
eourt found it necessary to precede this 
statement with the remark that the instru- 

(35) Winton Motor Carriage Co. v. Automobile 


Co. 65 Wash. 650, cited in Atkinson v. Japink, 186 
Mich. 335. 


(36) Supra, U. S. p. 244, L. Ed. 162. 


(37) “It is in effect a conveyance by Patrick, 
to be defeated by the payment of his indebtedness, 
and, that being its real purpose, the intentions or 
suppositions of the parties as to who should be 
regarded as holding the title cannot avail as 
against subsequent mortgages in good faith under 
the statute.’’ Supra, p. 244. 
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ment was ‘‘intended, and must be treated 
as a security.’’ Palmer v. Howard, supra, 
a much cited case, is typical of the way in 
which intention and legal effect are con- 
fused. There the court declared that where 
from the whole transaction it is clear that 
‘‘for all practical purposes the ownership 
of property was intended to be transferred, 
and that the seller only intended to reserve 
a security for the price, any characteriza- 
tion of the transaction by the parties, or 
any mere denial of its legal effect, will not 
be regarded.’’88 Here, in the same sen- 
tence, we discover that the intention of the 
parties is controlling, but it is not abso- 
lutely controlling, because what the parties 
characterize it to be cannot be controlling 
because what is really controlling is the 
legal effect. 


The courts have not only spoken of legal 
effect, but they have actually sought for 
legal effect and have searched for the dis- 
tinguishing earmarks and characteristics. 


But the forees which have brought this 
about have been subconscious and it is 
‘through these subconscious forces that 
judges are kept consistent with themselves, 
and ineonsistent with one another.’’9® 
When the courts have spoken of indicia of 
intention, they were subconsciously seeking 
the indicia of a conditional sale or a mort- 
gage, as the ease might be and not the 
indicia of intention. They have analyzed 
the rights and remedies, the form and the 
substance, to find in fact, though subcon- 
sciously, not the intention of the parties 
but the nature of the instrument and the 
legal effect. When the statute speaks of a 
conditional sale or a chattel mortgage, it 


(38) Supra, p. 294. Note the confusion of ideas 
in Sanders v. Keber & Miller, supra, at p. 636: 
“Tf regard is had to the form and terms of this 
contract with Mr. Pearce, as expressing the in- 
tention of the parties, aside from the supposed 
legal effect of those terms, as determinable by 
judicial construction, there is little room for con- 
troversy.’’ Another example is Wilcox v. Cherry, 
123 N. C. 79, 82, supra, where the court said: 
“We are satisfied from a bare inspection of the 
paper itself that it was intended to be a condi- 
tional sale, and was put in the form of a lease 
to avoid the registration laws, or possibly to work 
unjust forfeiture, neither of which can meet our 
approval.”” The court, however, was not satisfied 
with the bare inspection of the paper and sought 
further evidence of ‘“‘intent.”’ 


(39) Cardozo, The Nature of the Judicial Pro- 
cess, p. 12. 





refers to a conventional instrument having 
to a certain extent a definite form and in- 
cluding definite rights and remedies. While 
in their zeal, the courts have said they dis- 
regarded form, what was really disregarded 
was the name. In the broad sense, when 
we are dealing with the inclusion of in- 
struments within a status we cannot es- 
cape form entirely; an instrument called a 
conditional sale by the parties, but having 
certain characteristics as to remedy and 
right is truly in ‘‘form’’ a mortgage.*® In 
Palmer v. Howard, the court took hold of 
the provision for resale and payment over 
of the surplus as one of the indicia of an 
intention to create a mortgage. How was this 
provision applied in the controversy? The 
court first said that this was not a feature 
of an executory contract and then added: 
‘‘It is the chief characteristic of a mort- 
gage, and is the very sum and substance 
of proceedings for foreclosure.’’*4 We are 
not concerned here whether or not this par- 
ticular conclusion upon the facts is correct, 
but we are interested in the judicial 
process. It is apparent that what the court 
was seeking was ‘‘characteristics’’ of a 
mortgage and not the intention to create 
one, and it is safe to say that the char- 
acteristics in the mental process of the 
court outweighed the intention. 

The quest for intention has led to some 
peculiar and incongruous rules of con- 
struction. The courts have said that in 
doubtful cases, or where inconsistent in- 
tentions appear, the dominant intention 
should be ascertained.*? It is not a mere 
coincidence that, in most cases, they have 
found the dominant intention to create an 

(49) The note writer in 36 Harv. L. Rev. p. 
741 correctly points out that a conditional sale is 
in form different from a mortgage and adds: “This 
justifies a distinction in the application of statutes, 
such as recording acts, but not a difference in 
the substantive rights of the parties.” Jones 
recognizes this in his volume on chattel mortgages. 
See chapter II entitled ‘“Requisites in Form and 
Execution.” This is also what is meant in W. W. 
Kimball Co. v. Mellon, 80 Wis. 133, where the 


court says that “the two contracts are different 
in form, and essentially so in substance.” 


(41) 13 P. 296. 72 Cal. 293, 296. 


(42) John Deere Plow Co. v. Mawry, 222 Fed. 
1, 5, where the court said that the “dominant 
thought must be ascertained.” The court in Wood 
Mowing & Reaping Machine Co. v. Croll, 231 Fed. 
679, 681, more correctly spoke of the “dominant 
character of the two contracts.” 
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instrument which is required to be filed by 
statute. What has happened, as a practi- 
eal thing, is that the courts have found in 
each case the indicia or features character- 
istic of the instrument which must be filed, 
if one of these features was sufficiently im- 
portant to affect the nature of the whole 
instrument. The search has actually been 
for the ‘‘dominant character’’ of the in- 
strument. In Young v. Phillips** there was 
provision in the conditional sale form that 
the title should remain in the vendor until 
the principal and interest and ‘‘any judg- 
ment rendered therefor shall be paid in 
full.’’ This latter provision, according to 
the court, showed that it was the ‘‘inten- 
tion’’ of the parties that an action could 
be brought to recover the debt and that 
the title might still remain in the vendor 
to secure the debt ;** this intention being 
inconsistent with a reservation of title, the 
agreement was held to be in the nature of 
a mortgage. What the court in fact did 
was to determine that an absolute agree- 
ment to pay the purchase price at all events 
and regardless of foreclosure is character- 
istic of a mortgage and hence, colors the 
whole instrument as one for security only. 
Why trouble with inconsistent intentions? 
If the earmark of the mortgage is present 
and it is of sufficient importance, the in- 
strument is within the statute, for the court 
will not apportion an indivisible single in- 
strument. Much of the conflict of opinion 
is necessarily irreconcilable, but not be- 
cause of divergence of views on intention. 
Rather it is because of difference of opin- 
ion as to whether or not certain earmarks 
are, first, earmarks of a mortgage (or other 
instrument which must be filed) and, see- 
ond, whether such earmarks are of sufficient 
importance to characterize the whole instru- 
ment as one which must be filed. Classifi- 
cation is not hopeless. We need only sub- 
stitute ‘‘legal effect’’ for ‘‘intention’’ and 
we find that certain courts hold that an 
absolute promise to pay at all events is 
characteristic of a mortgage, others that it 
is not; that some courts hold that refer- 


(43) 202 Mich. 480, 203 Mich. 566 (on rehearing). 
(44) 202 Mich. 484. 





ence to a foreclosure or the presence of a 
deficiency clause or a provision giving the 
right to sell and pay over the surplus, are 
similarly features of a mortgage, and others 
that they are not.*5 But we are not con- 
cerned here with the classification of the 
particular cases. It is our purpose here to 
point out that these features are in fact 
taken hold of as characteristic or non-char- 
acteristic earmarks and that the courts are 
following a judicial process which in words 
they deny. The courts have also said, as 
we have seen, that in doubtful cases they 
will construe the instrument as a mortgage 
(or other instrument which must be re- 
corded) because an error declaring it a 
mortgage is less harmful than an error de- 
elaring it a conditional sale.*® Such a rule 


cannot have reference to the intention of 
the parties; it is the negation of intention. 
It is a rule of policy only for the protec- 
tion of third parties. 


THE NEGOTIABLE INSTRUMENTS PHASE 


Professor Chafee has very aptly said that 
“the oft-repeated epigram of Gibson has 
indeed ‘lost much of its aptness since 1846’, 
and the modern promissory note with its 
careful safeguards against insolvency is no 
longer comparable to a courier without lug- 
gage, but rather to an automobile fitted 
with every conceivable contrivance to pre- 
vent or repair a breakdown on the road.*7 
There have been frequent warnings from 
those who desired to retain for the nego- 
tiable note its original simplicity.4* But 
the demands of commerce and the rapid de- 
velopment of the retail credit system have 
put additional burdens on the note; and 
when the modern conditional sale sprang 
into use it became customary to include 
provisions of a conditional sale in a note 
form. The framers of these instruments 

(45) Turk v. Carnahan, 25 Ind. App. 125. The ac- 
celerative provision has recently been added by 
See Hayman v. Back, ‘Thomas Mpacing Machine 
Co. v. Security Trust Co. and compare Burroughs 
Adding Machine Co. v. Wieselberg, supra. For a 


further analysis of rights, duties and remedies see 
36 Harv. L. Rev. p. 740, referred to in note 40. 


(46) Franklin v. Ayer, 22 Fla. 654, 662; Schnei- 
der v. Daniel, 191 Ind. 59, 66. 


(47) 32 Harv. L. Rev. 787. 
(48) Bank v. Purdy, 56 Mich. 6, 7. 
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no doubt entertained the same intention of 
playing fast and loose, discussed in the pre- 
ceeding chapter. The courts, however, in 
construing these instruments found good 
reasons for denying negotiability to them. 
The conditional feature of the instrument 
was held to destroy the certainty of pay- 
ment and many of these instruments were 
relegated to the class of simple contracts.*9 
As these instruments were burdened still 
further, the courts discovered a way of up- 
holding their negotiability in the interest 
of business; they borrowed the principles 
enunciated in the statutory filing cases and 
began to uphold the negotiability of the 
notes where the contract portion could be 
declared a mortgage and therefore collat- 
eral to the note. 

If the contract portion was a pure con- 
ditional sale, it was not negotiable. Where, 
however, the agreement on the face of the 
note was in the nature of a mortgage, the 
instrument was held in legal effect to be 
‘‘what it would have been if the maker 
* * * had given a mortgage back to the 
payee, securing the notes on the property 
until they were duly paid.5® Thus, we are 
face to face again with our problem of con- 
struction except that in addition to the 
statutory requirement we have also a prob- 
lem of the construction of negotiable in- 
struments. But we will pass the statutory 
phase, which we have already considered, 
only to refer to it by way of comparison, 
to see whether there is anything new intro- 
duced by this construction of promissory 
notes. 


Immediately there presents itself th‘s 


very interesting situation. The negotiabil- 
ity of a note may be in issue in a suit 
between the original parties. For example, 
there is the rule that a note imports con- 
sideration.*! If the plaintiff, the payee, has 
alleged that he is suing on a negotiable note 
and has failed to allege a consideration, his 

(49) Bannister v. Rouse, 44 Mich. 428; Worden 
Grocer Co. v. Blanding, 161 Mich. 254; Sloan v. 
McCarthy, 134 Mass. 245. 

(50) Chicago Ry. Equipment Co. v. Merchants 
Bank, supra, p. 283, L. Ed. p. 353. Followed in 
Choate v. Stevens, 116 Mich. 28. 


(51) Daniel, Negotiable Instruments, 


160. 
Cawthorpe v. Clark, 173 Mich. 267. 


sec. 





suit might fail, if the instrument proves to 
be a simple contract. The negotiability of 
the note is thus in issue in a suit between 
the original parties to the instrument on a 
question of pleading.©* Or the payee may 
have sued specially on a negotiable note 
and it is his duty to establish negotiabil- 
ity.53 Other ways ean perhaps be imagined 
in which negotiability is in issue be- 
tween the maker and payee. The suit may 
be in equity to enjoin negotiability, which 
suit must fail if the court finds that the 
instrument is a simple contract. Here, in- 
deed, is a puzzling situation. The suit is 
between the original parties to the instru- 
ment, and, therefore, the court should logi- 
cally uphold the original intention to create 
a conditional sale, for we have seen that 
the original intention has been upheld 
when third parties have not intervened. If 
there were no way out of this dilemma, we 
would have the same court declaring an 
instrument negotiable when the rights of 
third parties were in suit and the same in- 
strument non-negotiable when the payee 
was suing the maker. Our rule of cer- 
tainty so carefully guarded by the law 
merchant would become a rule of uncer- 
tainty. We are compelled to conclude that 
the construction would have to be the same. 
How are we to explain the apparent in- 
consistency ? 

We have been unable to discover any au- 
thority for our analysis. We must depend 
only upon logic and common sense for such 
authority. The answer lies in the presence 
of a public interest which is analogous to 
the public interest which we discovered in 
the statutory filing decisions. It is the in- 
terest of the public in the rules laid down 
by the law merchant. We need only substi- 
tute for the filing statute a body of fixed 
rules equally potent in their sphere. The 
filing statute is aimed to prevent secret 
liens; the law of negotiability arose out of 
a desire to protect bona fide holders against 
secret defenses. The general purpose is in 
quality the same in both cases, for in both 
cases the mandate is for the protection of 


(52) Preston v. Whitney, 23 Mich. 259. 
(53) Mattison v. Marks, 31 Mich. 421. 
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third parties against the secret intentions 
of the original parties. One will not find 
this expressed in any decision, because, too, 
the principle is subconscious, unavowed and 
inarticulate. 

To return to our specific inquiry, why 
must the court decide the controversy in 
favor of negotiability when the suit is be- 
tween the original parties? The answer 
is a paradox. When the suit is between 
the original parties and the issue is ne- 
gotiability, there is a third party in the 
controversy—the general public. Not any 
single member of the general public, but 
the whole public. The issue of negotiability 
implies a public question ; we cannot use the 
word without calling to our minds the pic- 
ture of an instrument passing from hand 
to hand. Negotiability transcends the 
original intention of the parties. The test 
of negotiability is inspection and not un- 
expressed purposes. In a word, when we 


must decide upon the negotiability of a 


note, whether the suit is between the orig- 
inal parties, or otherwise, we can resort 
only to external rules of construction and 
ean be guided only by legal effect. It fol- 
lows as a logical proposition that an instru- 
ment in the form of a conditional sale, if 
construed as a chattel mortgage pursuant 
to the mandate of a filing statute, should 
receive the same construction when the 
issue is one of negotiability,. because in each 
ease it is the same legal effect which 
governs. 

With this in mind, we can better un- 
derstand the case of Harkness v. Russel, 
which held the instrument before it a con- 
ditional sale—a case which has caused much 
trouble.5 There was a third party in that 
suit, it is true; and that is no doubt why 
the courts have felt it necessary to dis- 
tinguish it. But it is not every third party 
whom the filing statute aims to protect. 
A bona fide purchaser from a conditional 
purchaser, for instance, is not usually pro- 
tected. If the case had been carefully 
analyzed, it would have appeared that the 
third party in the suit was not such a 

(54) 118 U. S. 663, 30 L. Ed. 285. 





third party as the Idaho statute protected. 
The facts were in substance as follows: A 
sold B a portable sawmill under an agree- 
ment purporting to be a conditional sale. 
C purchased the mill from B. A then 
brought action against C to recover the 
value of the mill. There was a statute in 
Idaho requiring filing of mortgages and 
declaring that no mortgage should be valid 
(except as between the parties thereto) un- 
less the mortgagee should have actual pos- 
session of the property mortgaged. It ap- 
peared also that B took possession of the 
mill upon the execution of the notes in 
which the contract was embodied. Since 
the statute did not apply when immediate 
possession was given, the statute must be 
omitted from the ratio decidendi entirely. 
The case must be considered as if the con- 
tract were executed in the absence of a 
statute and, hence, the contract would pro- 
tect the vendor as against purchasers. 

It should be noted that the court dis- 
eusses the effect of a conditional sale 
against bona fide purchasers; this discus- 
sion would be surplusage if the bona fide 
purchaser were protected by the statute. 
The suit was really one that concerned the 
effect of the contract as a conditional sale 
as against third persons who were not in- 
cluded in the statute. There was no rea- 
son, therefore, for departing from the 
original purpose of the instrument ; the con- 
ditional sale could be held good without 
violating anyone’s rights. Yet, the court 
in the Chicago Railway Equipment case 
tried to distinguish Harkness v. Russel on 
the difference in form.5> Indeed, it is not 

(55) It will be found that much of the confu- 
sion has been caused by the citation of cases where 
only the original intention of the parties was in 
issue as authority in cases where there was a 
thigd party or public interest involved. It should 
be noted that in Harkness v. Russel, the court 
found that the defendant (C) was not a bona fide 
purchaser and decided the case on that ground 
and, therefore, the discussion on the general law 
of conditional sales is pure dictum. The case of 
Harkness v. Russel is correctly cited by Mr. Jus- 
tice Holmes in Bierce v. Hutchins, 205 U. S. 340, 
51 L. Ed. 828, which was a replevin suit against 
a purchaser. The court said: ‘In the absence of 
a statute their only duty is to discover the mean- 
ing of the contract and to enforce it, without a 
leaning in either direction, when, as in the present 
case, the partes stood on an equal footing and 
were free to do what they chose.” 

In the Chicago Railway Equipment Company 
ease, negotiability was directly in issue, and the 
contract was held to be a mortgage. Although 


the court found that the instrument evidenced 
“a short form of mortgage,’’ it nevertheless found 
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improbable that the same contract adjudi- 
eated in Harknéss v. Russel might have 
been declared to evidence a chattel mort- 
gage, if the rights of third parties who 
were protected by statute were involved, 
or if the suit put the negotiability of the 
notes in issue. 

We could not conclude without attempt- 
ing to harmonize with our proposition the 
rule so frequently stated by the courts that 
the circumstances and conduct of the par- 
ties will be looked into to find the real 
intention. For example, if the contract 
reads that the vendor has ‘‘sold’’ the goods, 
the fact that the goods were delivered prior 
to the execution of the contract is con- 
sidered evidence of an intention to create 
a present sale.56 What becomes of our 


conclusion that the nature of the instru- 
ment is determined without reference to 
intention? Here again we must pierce the 
surface. There is no special parol evidence 
rule for title retaining contracts and it has 


been held that where the instrument is in 
one form parol evidence cannot be received 
to vary it.57 There is no inconsistency. 
The answer is suggested by the note writer 
in 50 American Decisions at page 197 who 
points out that there may be a question of 
construction and that there may be a ques- 
tion whether the writing truly represents 
the transaction. If the court has before 
it an instrument embodying various reme- 
dies which are peculiar to a mortgage and 
nothing else, the problem is one of con- 
struction only, because there are no facts 
and circumstances in issue. But if the 
court has before it an instrument of pure 
conditional sale, the cireumstances of the 
transaction can be looked into to show that 
the title actually passed by agreement be- 
fore the contract was executed; to show, 
in other words, that the instrument does 
not truly represent the transaction. There 
it necessary to refer to the intention of the parties. 
There is the same disregard for the real purpose 
of construction that we found in the other cases 


—in words—and the same regard for legal effect 
in fact. 


(56) 
Ry. Equipment Co. v. Bank, supra. 
Bros. Co. v. Mau, 13 Wyo. 358, 366. 


w Bryant v. Crosby, 36 Me. 562, 58 Am. Dec. 


Choate v. Stevens, 116 Mich. 28. Chicago 
Studebaker 





is nothing new or startling in this analysis. 
Let us suppose that A gives B an absolute 
bill of sale to certain goods; B then goes 
into bankruptey and a trustee takes posges- 
sion of his estate. C then steps in to claim 
that there was an agreement between A 
and B that the bill of sale was to be for 
security only and that, therefore, the bill 
of sale should have been filed as a mort- 
gage. What is before the court? Surely 
not a problem of construction of the in- 
strument, which cannot be construed as 
anything else but a bill of sale. What the 
court must determine is whether the in- 
strument truly represents the transaction. 
Even here there is no question of intention. 
It is entirely a matter of proof of a col- 
lateral agreement or collateral cireum- 
stances throwing light upon the real nature 
of the whole transaction of which the exe- 
cution of the instrument was only a part. 
And it is to be noted that in cases where 
there is a third party such a collateral 
agreement or circumstances not embodied 
in the instrument itself could never have 
the effect of taking the instrument out of 
the statute; so to hold would nullify the 
purpose of these decisions. The effect of 
such an agreement or circumstances is to 
aid in bringing the instrument within the 
statute. If the instrument upon its face 
is a mortgage the circumstances showing 
it to be such are superfluous. If the in- 
strument upon its face is not a mortgage 
the circumstances showing it to be such 
do not raise a question of construction. 

In the two situations we have discussed, 
analysis has disclosed the force of the sub- 
conscious. We have found unavowed and 
inarticulate principles which have kept the 
courts in the right course. These princi- 
ples depended on the inner workings of the 
minds of the judges, and there has been 
some uniformity, because human nature is 
more or less uniform. To borrow a figure 
from popular science—the confusion has 
been due largely to the static which has 
interfered with the broadcasting. -The ma- 
chinery, however, has been in good work- 
ing order. 
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EDITORIALS AND COMMENTS 


THE GREATEST CRIME 


When society convicts, punishes and 
stigmatizes a man for a crime he did not 
commit, the grievous wrong done in the 
name of law and government is perhaps 
the greatest crime of all. The instances 
of such cases that come to light every year 
must be a relatively small portion of the 
total number, because undoubtedly most 
of them are never discovered. State legis- 
latures will shortly act upon the recom- 
mendations resulting from crime surveys 
in several states. From time to time we 
have examined the statistics compiled and 
reports made in these surveys, but we 
have not noticed any statistics relating to 
the conviction of innocent persons. That 
phase of the situation must not be over- 
looked. Apprehension and punishment 
of criminals is merely a means, and not 
an end in itself. The thing primarily to 
be accomplished is the protection of the 
innocent social body, and not merely re- 
vengeful or vindictive punishment of 
criminals. In a sense, every person is a 
potential defendant in a criminal prosecu- 
tion. A strange web of circumstances and 
coincidences may enmesh anyone and put 
him to trial for life or liberty. The com- 
parative rarity of such cases does not 
mitigate the terrible injustice done in the 
individual ease. Tampering with the 
traditional safeguards of the acecused’s 
rights should be done with caution. Too 
hasty or drastic changes ought not to be 
made. In most states the fault is not so 
much with the law as with its adminis- 
tration. The cause is human imperfee- 
tions which, to a large extent, no change 
in the criminal laws could remedy. No 
great ingenuity is required to devise 
changes in criminal law and procedure 
that would greatly increase the number 
of convictions, but any changes made at 
the sacrifice of ancient and fundamental 
rights of the accused will be a serious 
mistake. 


EVOLUTION 


The Supreme Court of Tennessee on 
Jan. 15, 1927, held the Anti-Evolution 
Law constitutional, but reversed the con- 
viction of John T. Scopes for procedural 
error. Justice MeKinney dissented on the 
ground that the act is unconstitutional 
‘‘for uncertainty of meaning.’’ On re- 
manding the cause the court is said to 
have suggested that ‘‘the peace and dig- 
nity of the state will be sub- 
served by the entry of a nolle prosequi 
herein.’’ That will probably be the end 
of the case to which so much publicity 
was given, although if the act is consti- 
tutional and was violated by defendant, 
that disposition of the case seems difficult 
to justify on strictly legal principles. 

And now it is reported that a Canadian 
editor, said to be a self-confessed atheist, 
has been arrested and charged with ut- 
tering ‘‘blasphemous, indecent and _ pro- 
fane libel,’’ under an ancient statute. 
Does this forecast a re-agitation of re- 
ligious views to be given wide newspaper 
publicity? No public good will come of 
these spectacular prosecutions involving 
questions of religion. The Tennessee 
court probably chose the wiser course. 











The little girl delighted in a secret. One day 
her mother told her that she knew a great big 
secret, but was afraid to tell her because she 
was too young to keep a secret. Jumping up 
from the floor, scattering her paper dolls in all 
directions, she ran her little hand across her 
breast exclaiming: ‘‘Cross my heart! Cross 
my heart!’ 

‘*Well,’’ her mother said, ‘‘sister is going to 
marry Tom Carter. But no one knows, and you 
musn’t tell.’’ 

Instead of looking happy—for the little girl 
doted on her sister’s choice—she looked seri 
ous. Then she asked: ‘‘Don’t anybody know 
but me and you and sister?’’ 

**No,’’ answered the mother, ‘‘not a soul, be- 
cause sister doesn’t want anyone to know.’’ 

*“Can’t I tell just one person?’’ she persisted. 

**No,’’ answered the mother patiently. ‘‘That 
is just what I said’’; then the mother asked 
curiously: ‘‘Who is it you want to tell?’’ 

‘*Well,’’ replied the little girl, ‘‘I would like 
to teli Tom Carter.’’ 
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RECENT CASES 


INSUFFICIENT EVIDENCE OF UN- 
LAWFUL POSSESSION OF LIQUOR— 
DEFENDANT’S EXPLANATION DE- 
STROYED PROSECUTION’S PRIMA 
FACIE CASE.—The facts and decision in 
the ease of Mansfield v. Commonwealth, 
135 S. E. 700 (Va.), are shown by the fol- 
lowing excerpts from the opinion: 

BURKS, J. Ida Mansfield was convicted of a 
second violation of the Prohibition Law (Laws 
1924, ec. 407), and sentenced to confinement in 
the penitentiary for one year. 

The only evidence of this second violation 
offered by the commonwealth was the testimony 
of the deputy sheriff who made the arrest, which 
was as follows: 

‘‘That some time during January, 1925, he 
went to the home of Peyton and Ida Mansfield, 
and upon entering the house there was present 
Ida Mansfield, Peyton Mansfield, her husband, 
sick in bed upstairs, Margaret Grant, a white 
woman, and that Ida Mansfield was attempting 
to break a pint bottle that contained liquor; 
that Ida Mansfield’s reputation was that she 
had the reputation of handling ‘liquor.’’ 

A justice of the peace testified that he is- 
sued a search warrant to the deputy sheriff, 
and that ‘‘Ida Mansfield had the reputation of 
handling liquor,’’ and the certificate of the evi- 
dence states that: 

**Tt was further proven that Ida Mansfield 
had been convicted prior to this time of un- 
lawful possession of liquor, and had also served 
a term in the penitentiary on conviction, in fed- 
eral court, both of which she denied.’’ 

For what offense she was convicted in federal 
court does not appear. This was all of the evi- 
dence offered by the commonwealth. 

The defendant, in addition to her own testi- 
mony, proved by four witnesses, who agree in 
all substantial particulars, that a white woman, 
Margaret Grant, came to the house of the de- 
fendant and brought with her a suit case con- 
taining three pints of liquor; that at the time 
the defendant was downstairs in her house and 
knew nothing about the liquor; that Margaret 
Grant placed the liquor in one of the table 
drawers in one of the rooms; that when the 
defendant came upstairs and found the liquor 
there she tried to get Margaret Grant to take 
the liquor away, and that the defendant was 
in the act of breaking one of the bottles of 
liquor when the deputy sheriff came in and ar- 
rested her. 

This testimony in no wise conflicts with the 











testimony for the commonwealth, and was not 
contradicted, directly or indirectly. The testi- 
mony for the commonwealth is entirely con- 
sistent with the innocence of the defendant, 
and when this is true a verdict of guilty cannot 
stand. . 
While the jury had the power to convict, they 
had no right to do so. As said in Burton and 
Conquest v. Commonwealth, 108 Va. 892, 899: 

‘Where a fact is equally susceptible of two 
interpretations one of which is consistent with 
the innocence of the accused, they cannot arbi- 
trarily adopt that interpretation which incrim- 
inates him.’’ 

The verdict of the jury will have to be set 
aside for lack of evidence to support it. 


In a dissenting opinion Chichester, J., 
contends that the defendant’s evidence did 
not destroy the prima facie case shown by 
the state’s evidence, and that the majority 
opinion in holding otherwise ignores some 
of the facts. He says: 

It ignores the undisputed fact that the ac- 
cused had a bad reputation as a violator of the 
Prohibition Law, and had been previously con- 
victed of violating it. It ignores the fact that, 
although the defendant testified that Margaret 
Grant had brought the liquor to her house early 
in the morning of the day of the arrest, she 
only appears to have decided to get rid of it 
by breaking the bottle at the exact moment 
the officers appeared to search her premises— 
a very pregnant coincidence to say the least. 
It ignores the fact that although at the trial 
all these witnesses testified that some person 
by the name of Margaret Grant brought the 
liquor to defendant’s house, it nowhere appears 
that Margaret Grant has ever acknowledged 
that she was the guilty party, has ever been 
indicted or tried for the offense or that she is 
a fugitive from justice. It is not, of course, in- 
cumbent upon any one accused of crime to point 
out the guilty party, but when one seeks to ex- 
culpate himself from the throes of a prima facie 
case made out against him by undertaking to 
point out the guilty party, he must do so in no 
uncertain way if he expects a court to say as 
a matter of law that he has rebutted the pre- 
sumption. If he falls short of doing this, it is 
a question for the jury to say whether the 
presumption has been rebutted and not one for 
the court. 








Foreigner: I want to buy some strong rope—my 
cow he changes his hide every night. 

Dealer: How's that? 

Foreigner: One night he hide in the creek, other 
night he hide in the thicket. Want to tie him up. 
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DIGEST OF IMPORTANT DECISIONS 


The name of the state is printed in bold face type to enable you to select cases from 


any particular state. 


The cases from the National Reporter System are copyrighted 


by the West Publishing Co., St. Paul, Minn., from whom a copy of any such decision may 


be obtained for 25 cents. 


AUCTIONS AND AUCTIONEERS 


Ordinance regulating any sales by auction is 
valid, and applies to person selling his own 
goods. City of Chicago v. Ornstein, 154 N, E. 
100, Il. 


BANKRUPTCY 


That lien under state statute was not filed 
until after petition in bankruptcy was filed does 
not affect lien, where requirements of statute 
were complied with, particularly where creditor, 
on, learning of bankruptcy proceeding, submit- 
ted claim in accordance with Bankruptcy Act 
§ 57n. Eggleston v. Birmingham Purchasing 
Co., 15 F. (2d) 529, Ala. 


Creditor may file valid indebtedness as un- 
secured claim after security has been annulled 
in state court because in fraud of creditors. 
Barks v. Kleyne, 15 F. (2d) 153, Iowa. 


CARRIERS 


Injunetion will not be granted to enforce 
regulation of public utility commission forbid- 
ding bus company to transport passengers over 
certain portions of its route, in view of inabil- 
ity to enforce order to any greater extent than 
defendant had already done. Passaic-Athenia 
Bus Co. v. Consolidated Bus Co., 135 Atl. 284, 
N. J. 


COMMERCE 


Laborer at roundhouse used indiscriminately 
both in interstate and intrastate commerce, in- 
jured while opening door to admit an engine, 
held engaged in interstate commerce and en- 
titled to benefit of federal Employers’ Liabil- 
ity Act, though particular engine was not en- 
gaged in interstate commerce. [Illonardo v. 
Erie R. Co., 135 Atl. 77, N. J.° 


Congress having, by the Locomotive Boiler 
Inspection Act, occupied the field, state legis- 
lation regulating equipment of locomotives used 
in interstate commerce is precluded. Napier v. 
Atlantic Coast Line R. Co., 47 Sup. Ct. 207. 


CONTRACTS 


Signature obtained by fraud is not binding, 
even though party signing did not read or re- 
quest other to read instrument to him. City 
View Apartment & Storage Co. v. Neiss, 154 
N. E, 161, Ohio. 


CRIMINAL LAW ‘ 

Acquittal on indictment for conspiracy to 
violate National Prohibition Act held not to 
constitute former acquittal, on indictment cov- 
ering same period, but not alleging same overt 
act. Henry v. United States, 15 F. (2d) 365, 
Mass. 

In view of absence of evidence and circum- 


stances showing conspiracy, expression of opin- 
ion by court as to his conviction that delivery 





of liquor was made pursuant to agreement held 
prejudicial. La Rosa v. United States, 15 F. 
(2d) 479, W. Va. 


EMINENT DOMAIN 


Ordinance permitting street railway to occupy 
streets was subject to right of city, in exercise 
of its police power, to lay water and sewer 
pipes across tracks, and city’s removal of foun- 
dation of tracks in laying pipes, and requiring 
company to restore foundations at its own ex- 
pense, did not violate company’s constitutional 
guaranties aganst appropriation or damage for 
public use without compensation. Chicago City 
Ry. Co. v. City of Chicago, 154 N. E, 112, I. 


FEDERAL COURTS 


Where rights of litigant affected by state 
statute arose before statute was interpreted by 
State Supreme Court, federal court has duty to 
determine for itself meaning of such statute, 
notwithstanding construction by state court aft- 
er accrual of rights involved. Fetzer v. John- 
son, 15 F. (2d) 145, Okla, 


FRAUDULENT CONVEYANCES 


A chattel mortgage is not a ‘‘sale’’ or ‘‘ trans- 
fer’’ or ‘‘assignment’’ within the bulk sales 
statute, and hence is not invalidated by failure 
to comply with its provisions. Talty v. Schoen- 
holz, 154 N. E. 139, TL 


GIFTS 

While gift causa mortis is revocable and con- 
ditional and gift inter vivos is not, there is no 
difference in character of delivery required. Evi- 
dence that donor gave notes to defendant with 
statement that if he did not return from hos- 
pital they were hers, held not to show gift causa 
mortis. Van Pelt v. King, 154 N. E. 163, Ohio, 


HUSBAND AND WIFE 


Provision in valid separation agreement that 
husband will play wife certain sum each month 
for her support is not void as against public 
policy. Agreement between husband and wife, 
material provision of which is that wife release 
all rights to support, is void as against public 
policy. Van Koten v. Van Koten, 154 N. E. 
146, Il. 


INSURANCE 

Where insured received payment from insurer 
for damages to automobile in crossing accident, 
under policy subrogating insurer to insured’s 
rights, and thereafter insured settled with rail- 
road for sum in excess of amount received from 
insurer and released all claims, held that there 
was an implied promise by insured to return to 
insurer amount received from it. Hamilton Fire 
Ins. Co. v. Greger, 218 N. ¥. Supp. 534. 


JUDGMENTS 
Defendant, in suit for alienation of affections 
having intervened in prior divorce suit and 
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denied adultery with plaintiff’s wife, decree 
granting wife divorce for desertion was res 
adjudicata on issue of adultery, but was not a 
bar to suit by husband against him for insti- 
gating wife to desert plaintiff. Barlow v. Sel- 
fridge, 135 Atl. 63, N. J. 


LANDLORD AND TENANT 


Where lessee and his assignee were absent 
from city, and it was clearly shown they had 
no intention to terminate lease, forfeiture of 
lease because of their omission by inadvertence 
to pay rent for two months and an installment 
of taxes, held inequitable, and enforcement 
thereof might be enjoined. Gould v. Hyatt, 
154 N. E. 173, Ohio. 


MOTOR VEHICLES 


Where plaintiff’s automobile collided with au- 
tomobile of third person, driven by defendant’s 
service station manager, evidence, held to au- 
thorize inference that manager, while endeavor- 
ing to sell car for third person, in order to sell 
him one of defendant’s cars, at time of acci- 
dent, was engaged in course of defendant’s busi- 
ness and seeking to accomplish it. Champion 
v. Shaw, 154 N. E. 181, Mass. 


In proseeution for driving automobile while 
intoxicated, admitting testimony that when man 
sitting on back seat stepped out he staggered, 
and his breath smelled of liquor, and he was 
placed on record for drunkenness, held not error. 
Commonwealth v. Durkin, 154 N. E. 185, Mass. 


Where defendant parked his automobile on 
slight grade but did not turn wheels against 
curb, and from three to five minutes later the 
car began to move backward, crossed the street 
intersection at a rapid speed, and struck the 
plaintiffs who were standing on the sidewalk, 
held that jury could infer that defendant was 


negligent. Henderson v. Horner, 135 Atl. 203, 


Pa. 


MUNICIPAL CORPORATIONS 


Although statute does not expressly grant 
municipalities power to license and regulate dry 
cleaning business, city ordinance regulating use 
by dry cleaners and spotters of inflammable 
liquids is valid, except requirement that build- 
ing in which they are used be detached 50 feet 
from any other building, and exempting there- 
from establishments existing prior to passage of 
ordinance, which is unreasonable. Klever Sham- 
pay Karpet Cleaners v. City of Chicago, 154 
N. E, 131, Tl. 


REMOVAL OF CAUSES 


Declaration on common counts in assumpsit 
for money due, with itemized accounts annexed 
thereto showing recovery is based on federal 
law, held removable to federal court under 
Judicial Code, § 24, par. 8, in view of state 
statute requiring declaration in assumpsit to 
contain itemized account. Allen v. New York, 
P. & N. R. Co., 15 F. (2d) 532, Va. 


TAXATION 

As state cannot tax patent, it cannot tax 
royalties received from its use. Rockwood v. 
Commissioner of Corporations and Taxation, 154 
N. E. 182, Mass. 





Where wife devised her estate to husband, 
and, on his death, if any is left, to her sister, 
who was devised same estate by husband, sister 
took as legatee of testatrix, and her estate was 
not subject to transfer tax as property of hus- 
band. In Re Fairman’s Estate, 135 Atl. 262, 
Pa. 


THEATERS AND SHOWS 


Where passenger riding ‘‘ Roller Coaster’’ was 
thrown out and killed by sudden jerk, and there 
was evidence that sudden jerk indicated im- 
proper construction of the coaster and its ap- 
pliances, and that the only provision for holding 
on or safeguarding the passenger was a rail 
extending across the car in front of the front 
seat, and that this was below the passengers’ 
knees, the jury could infer negligence with re- 
spect to the construction of the machine. Jack- 
son v. Dreamland Coaster Co., 135 Atl. 56, N. J. 


WAREHOUSEMEN 


Safety Deposit Box—Bank agreeing to give 
property deposited in safety deposit box same 
care it gives its own property does not require 
it to insure such property, though it insures its 
own property; nor to offer reward for appre- 
hension of burglars or recovery of securities lost 
through burglary; nor to attempt to apprehend 
and prosecute burglars. Sagendorph v. First 
Nat. Bank, 218 N. Y. Supp. 191. 


Bank is not liable for loss through burg- 
lary of plaintiff’s securities from her fath- 
er’s safety deposit box, in absence of contractual 
relation between plaintiff and bank, even if 
father leased box for safe-keeping of his and 
his family’s securities, where bank had no notice 
or knowledge that plaintiff’s securities were 
deposited therein. Coons v. First Nat. Bank, 
218 N. Y. Supp. 189. 

WILLS ; 

Construction—Bequest providing payment to 
niece ‘‘until she shall voluntarily’’ cease to 
make certain dwelling her permanent home, 
held not terminated where the niece ceased to 
make the dwelling her permanent home, because 
of her husband’s wish, her doing so in that event 
not being ‘‘voluntarily’’ but in pursuance of 
her legal duty to her husband. In re Wilkinson 
(English) 1926, 1 Ch. 842. 


‘‘Lawful Heirs’’—‘‘Lawful heirs’’ held to 
mean children and not those who inherit, where 
property was given to lawful heirs of testator’s 
favorite heir at law, and other meaning than 
children would be contrary to his intent to dis- 
tribute bulk of property among such heir and 
her children, which was shown by other stipula- 
tions in will. Beardsley v. Johnson, 134 Atl. 
530, Conn. 


WORKMEN’S COMPENSATION 

Employee’s injury in contracting typhoid 
fever while in New York, on trip arising out of 
employment, at time of epidemic of such dis- 
ease, held not compensable, where he was not 
shown to have been subjected to any special 
exposure in excess of that of commonalty. Pat- 
tiani v. State Industrial Accident Commission, 
250 Pace. 864, Cal, 
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The abbreviations used (other than conventional) are as follows: 


Am.—Ameriecan. 

B.—Bulletin. 

Cc. L. J.—Central Law Journal. 
J.—Journal. 

L.—Law or Legal. 


ACTIONS 


IN THE HOPE OF A NEW BIRTH OF THE 
ONE FORM OF ACTION. By Charles M. Hep- 
burn. 13 Virginia L. R. 69-85. 


ADVERSE POSSESSION : 

Action to Quiet Title as Tolling Statute of 
Limitations. [Rosenthal v. Cherry, 151 N. E. 
642, Ohio.— Decree quieting title, unaccompanied 
by any taking of possession does not toll Statute 
of Limitations.] 40 Harv. L. R. 127. 


APPEAL AND ERROR 


Irregular Method of Instructing the Jury. 
[State v. Duvel, 134 Atl. 283, N. J.] 25 Mich. 
L. R. 185. 


BANKRUPTCY 


Assignment to the Bankrupt of an Expecta- 
tion of Inheriting as an Asset Passing to the 
Trustee. [In Re Baker, 13 F. (2d) 707.] 27 Co- 
lumbia L. R. 87. 


Secured Creditors—Effect of Filing a Secured 
Claim as Unseeured. [Gardner v. Chicago Title 


& Trust Co., 12 F. (2d) 426.] 11 Minn. L. R. 67. | 


BANKS AND BANKING 


Guaranty Fund—Distinetion Between Loan 
and Deposit. [State v. Exchange Bank, 209 
N. W. 249, Neb.] 27 Columbia L. R. 88. 


Postdated Cheeks—Lack of Funds. [Lovell 
v. Eaton, 133 Atl. 742, Vt.— Postdated check 
does not come within statute relating to checks 
issued when maker knows he has no funds in 
bank.] 25 Mich. L. R. 69. 


Principal and Agent—Rights of Depositor of 
Check in Bank for Collection Against Corre- 
spondent Bank for Negligence. [City of Doug- 
las v. Federal Reserve Bank of Dallas, 46 Sup. 
Ct. 554.] 11 Minn. L. R. 68. 


BILLS AND NOTES 


THE ORIGIN, EARLY HISTORY AND 
LATER DEVELOPMENT OF BILLS OF EX- 
CHANGE AND CERTAIN OTHER NEGO- 
TIABLE INSTRUMENTS—PART II. By 
Frederick Read. 4 Canadian B. R. 665-679. 





Q.—Quarterly 
R.—Review. 
Reg.—Register. 
Rep.—Reporter. 
U.—University. 


Presentment—Delay in Presentment of Check 
Causing Loss Otherwise Than Through Failure 
of Drawee—Effect on Drawer’s Liability. [Fer- 
rari v. First Nat. Bk. of Connelsville. 216 N. Y. 
Supp. 280, wherein intermediary became bank- 
rupt.] 40 Harv. L. R. 128. 


Right of Drawee to Recover the Amount Paid 
on a Raised Check. [United States v. National 
Exchange Bank of Baltimore, 46 Sup. Ct. 388.— 
No recovery allowed.] 11 Minn: L. R. 68. 


Proper Indorsement—Liability of Drawee 
Bank. [Lanasa v. Griswold, 133 Atl. 840, Md.] 
25 Mich. L. R. 188. 


CARRIERS 


Interstate Commerce Act—Liability of Con- 
signee for Charges Despite Issuance of Prepaid 
Order Bill of Lading. [Chieago, R. I. & P. Ry. 
v. Central Warehouse Co., 14 F. (2d) 123.] 27 
Columbia L. R. 89. 


CONSTITUTIONAL LAW 


State Taxation of National Bank Shares.— 
‘*Moneyed Capital Coming into Competition 
with the Business of National Banks.’’ [Peo- 
ple Ex Rel. Pratt v. Goldfogle, 151 N, E. 452, 
N. ¥.] 27 Columbia L. R. 93. 


Removal Power of the President. 
United States, 47 Sup. Ct. 21.] 
L. R. 122. 


Due Process of Law: Regulation of Trade 
or Business—Regulation of Private Carriers. 
[Frost v. Railroad Com., 46 Sup. Ct. 605.—Cali- 
fornia statute unconstitutional which required 
private carrier for hire to secure a permit from 
State Railroad Commission under certain pre- 
seribed regulations.] 40 Harv. L. R. 131. 


SOME LEGAL QUESTIONS GROWING OUT 
OF THE PRESIDENT’S EXECUTIVE ORDER 
FOR PROHIBITION ENFORCEMENT. By 
James Hart, 13 Virginia L. R. 86-107. 


[Myers v. 
13 Virginia 


CONTRACTS 


Restraint of Trade—Covenant Not to Engage 
in Business—Partial Enforcement of Indivisible 
Covenant Imposing Excessive Restraint. [Edge- 
comb v. Edmonston, 153 N. E. 99, Mass.] 40 
Harv. L. R. 326. 
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Gambling Contracts—Withdrawal of Action 
on Gambling Debt as Consideration for Promise 
to Pay Debt. [Burrel v. Leven, 42 T. L. R. 407, 
1926, English.] 27 Columbia L. R. 94. 


CONTRIBUTION 

Corporations—Basis of Proration Among Mem- 
bers of Reorganization Committee To Repay 
Excessive Appropriations of Stock. [Livingston 
& Lansing v. Falk & Dalgleich (1926), N. Y. 
L. J. Oct. 22, 1926, at 331.] 27 Columbia L. R. 95. 


CORPORATIONS 

Stockholders’ Right of Inspection—Motive. 
[Schroeck v. J. M. Quimby & Co., 134 Atl, 92, 
N. J.—Appliecation of a stockholder to compel 
by mandamus an inspection of defendant’s cor- 
porate books and records must be made in good 
faith and not to gratify ulterior motives.] 25 
Mich. L. R. 71. 

Necessity of Joining All Stockholders in a 
Suit to Enforce Their Statutory Liability. [Bot- 
thers Seal Co. v. Rainey, 243 N. Y. 333.] 27 Co- 
lumbia L. R. 97. 

Corporation—Foreign—Liability of Agents of 
Foreign Corporations Failing to Comply with 
Statutory Requirements. [American Soap Co. 
v. Bogue, 150 N. E. 743, Ohio.] 11 Minn. L. R. 
cg 2 

Conclusiveness of Judgment Against Corpora- 
tion in Action Against Stockholders on Statu- 
tory Liability. [Tver v. Cole, 248 Pac. 601, 
Okla.] 27 Columbia L. R. 96, 


COURTS 


Constitutional Law—Retroactive Effect of De- 
cision Overruling Prior Decisions Construing 
Statutes. [Williamson v. Wallace, 134 S. E. 
491, N. C.] 27 Columbia L. R. 92. 


CRIMINAL LAW 

Remarks of Prosecuting Attorney as Reversi- 
ble Error. [People v. Allen, 321 Ill. 11.—Highly 
improper and prejudicial for prosecuting attor- 
nev to interrupt witness for defendant by saying, 
‘*You are telling a nice story.’’] 21 Ill. L. R. 
403. 

Unsworn Statement of Defendant in a Crim- 
inal Action as Evidence. [Commonwealth v. 
Stewart, 151 N. E. 74, Mass.—When defendant 
in murder trial is allowed to make statement 
to jury at close of attorney’s arguments, court’s 
instruction to jury to disregard such statement 
as evidence is proper.] 25 Mich. L. R. 77. 


DAMAGES 


Admiralty—Measure of Damages for Loss of 
Use of a Warship. [Admiralty Commissioners 
v. 8. S. Chekiang (1926), A. C. 637 English. 27 
Columbia L. R. 98.] 


DEATH 


Damages on Account of Death as Enforced 
Under Lord Campbell’s Act and Under Work- 
men’s Compensation Act. [Dukeman v. Cleve- 
land C. C. & St. L. Ry. Co., 237 Ill. 114.~—-When 
next of kin are lineal relatives of deceased, the 
law presumes substantial damages in actions 
under statute like Lord Campbell’s Act; but 
such relationship raises no presumption of de- 
pendency under the Compensation Act. Bauer 
& Black v. Industrial Com., 322 Ill 165.] 21 
Ill. L. R, 382. 








Conflict of Laws—Administrators—Judgment 
Procured by Administrator in Another Jurisdic- 
tion. As Bar to Action by Administrator Ap- 
pointed in the Forum. ([Schendel v. Chicago, 
M. & St. P. Ry., 210 N. W. 70, Minn.] 27 Colum- 
bia L. R. 90. 


DEEDS 


Acceptance of Deeds. Note——25 Mich. L. R. 
171-173. 


DIVORCE 


Right of Inhabitants of Federal Territory to 
Sue for Divorce in State Courts. [Lowe v. Lowe, 
133 Atl. 729, Md.—Not entitled to sue for di- 
voree in state cf Marvland because not residents 
of that state.] 40 Harv. L. R. 130; 11 Minn. 
L. R. 74. 


Judgment for Custody of Child in Divoree 
Suit—Effect of Change of Condition. [Stapler 
v. Leamons, 132 8S. E. 507, W. Va.—Court of 
other state may make different award as to cus- 
tody of child upon proof of facts showing change 
of conditions since rendition of original decree.] 
25 Mich. L. R. 69. 


FALSE IMPRISONMENT 

Torts—Detention of Employee by Employer. 
[Weiler v. Herzfeld-Phillipson Co., 208 N. W. 
599, Wis.—Holding that employer had only given 
orders as such and had not imprisoned plaintiff.] 
25 Mich. L. R. 88. 


FEDERAL COURTS 


RULE—MAKING POWER ON THE LAW 
SIDE OF FEDERAL PRACTICE. By Honor- 


able Thomas J. Walsh. 6 Oregon L. R. 1-16. 


Federal Equity Jurisdiction—Refusal of Ap- 
pellate Court to Retain Suit When There is Ade- 
quate Remedy at Law. [Denison v. Keck, 13 
F. ‘“d) 384.—Holding, sua sponte, no equity 
jurisdiction of suit to quiet title by plaintiff not 
in possession.] 36 Yale L. J. 148. 


Jurisdiction —In General — Presumption of 
Jurisdiction. [Barnette v. Wells-Fargo Nevada 
Nat. Bank of San Francisco, 46 Sup. Ct. 326.— 
In view of the nature of the action, stipulation 
of the parties omitting part of record, and fail- 
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